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to the guilt or innocence of a man, and hence its jurisdiction would 
be limited practically to the determination of the validity of penal 
statutes, the enforcement of which work irreparable damage to prop- 
erty. The fact that a threatened injury to property amounts also to a 
crime does not prevent courts of equity from enjoining such injury. 
Spinning Co. v. Riley (1868) L. R. 6 Eq. 551. Historical considera- 
tions aside, there would seem to be no more reason for refusing 
protection to property when the injury threatened is to be accom- 
plished by criminal prosecutions under an invalid statute. Manhattan 
Iron Works v. French, supra. Of course the fact that property rights 
are only incidentally affected is not sufficient. Moses v. Mayor 
(1875) 52 Ala. 198. The petitioner must make out a clear case for 
equiUble jurisdiction in order to secure relief. Boloph v. Lyman, (1896) 
6 App. Div. 271. 

The Right to Do Business, as affected by Decisions upon the 
Right to Strike — Two recent decisions are of interest affecting, as 
they do, the triple relation of employer, employee and outsider, and 
the broader relation of the trader, his business and the competitor. 
Franks. Her old (N. J. 1902) 52 At. 152; V. S. ex rel. Guaranty 
Trust Co. v. Haggerty (C. C. W. Va. 1902) 116 Fed. 510. 

A strike case, on the civil side of the court, arises in one of two 
ways. The workmen, together with officers of their union, who may 
or may not also be workmen, threaten their employer with a strike 
unless he discharges a certain man. If he does discharge him the 
man sues the persons who thus caused his discharge. This was the 
cas- in Allen v. Flood (1898) A. C. 1. Or if he keeps the man despite 
the threat, and the threat is fulfilled, or if for any other cause a strike 
is declared, the employer sues to restrain the strikers from deterring 
other workmen from taking their places, or from driving off the plain- 
tiff's customers, or for damages for such things having been done. Of 
this nature are Frank v. Herold and U. S. ex rel. v. Haggerty, supra, 
and also Quinn v. Leatham (1901) A. C. 495, discussed in 2 Colum- 
bia Law Review 37. 

In any such case the first inquiry is, by what right does the plain- 
tiff seek redress against men who have never seen him, who have not 
slandered him, who have committed no trespass, and all whose deal- 
ings have been with third persons only ? This question is as applicable 
to the cases of a master suing for loss of a man or of the trader suing 
for loss of his customers as it is to the case of a servant suing for loss 
of a master. The old ideas of caste in business life evinced by such 
monuments as the Statute of Laborers have disappeared from the 
legal horizon. For that very reason master and man, being now upon 
the same level, must be held to the same standards. Powers, J., in 
State v. Stewart (1887) 59 Vt. 273 ; Bowen, L. J., in Mogul S. S. 
Co. v. McGregor (1889) 23 Q. B. D. 598. As the buying and sell- 
ing of goods is in law a business to be protected from malicious blows 
dealt it from the outside with a view to its destruction (see, for the 
latest case. Brown v. Jacobs Phar. Co. (Ga. 1902) 41 S. E. 553), so, 
also, the buying and selling of labor is a business wherein each par- 
ticipant, be he master or man, is to be shielded from malicious inter- 
lopers. If a trading combination can be ruthlessly forced to justify 
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interference with a plaintiff trader's business by showing the motive 
with which it acted, as in Mogul S. S. Co. v. McGregor (1892) A. C. 
25, a combination of labor should make no protest, when asked to 
justify interference with A's buying B's labor, at the behest of either 
A or B. In all these cases, inasmuch as no contract breach is in- 
duced, but former customers are induced to quit accepting the plain- 
tiffs offer to sell, former masters are induced to revoke offers of em- 
ployment, or former servants are forced to refuse such offers, the right 
violated is the right to do business, to occupy the field of trade which 
the plaintiff, by his efforts in the past, has acquired. From early 
times this right has been recognized. Garret v. Taylor (1620) Cro. 
Jac. 567; Tarleton v. McGawley (1794) 1 Peake N. P. 205; Lord 
Holt, C. J., in Keeble v. Hickeringill (1706) as reported 11 East 574 
n. In Spinning Co. v. Riley (1868) L. R. 6 Eq. 551, a boycott strike 
case, Malins, V. C. , held that it was a property right, and since 
Walker v. Cronin (1871) 107 Mass. 555, there has been no doubt cast 
upon the proposition. 

If a combination be formed to violate this right by means of vio- 
lence, force or threats, Lucke v. Clothing Co. (1893) 77 Md. 306; U. 
S. v. Haggerty, supra; the plaintiff will be relieved, no matter what 
be the motives actuating the defendants, for the means themselves are 
unlawful. 

But even where the means adopted are not unlawful, there is 
nevertheless an invasion of the plaintiffs right to do business, which 
it is for the defendant to excuse by bringing his acts within one of the 
recognized grounds of justification. See 2 Columbia Law Review, 
37, 39. If the justification alleged be a good motive it must, to ex- 
cuse, involve the element of competition, that is, of the building up 
of one's own business, rather than the destruction of another's. In the 
words of Bowen, L. J., in the Mogul S. S. Co. case, supra, it must be 
a "trade motive," and it must conform to the test of Fry, L. J., in 
the same case, viz., whether the loss to the defendant is equaled by the 
plaintiffs gain. If this motive be justifiable, then it matters not that 
the trade agreement between the members of the combination is void 
as a monopoly. Fry, Bowen, L. JJ., and Lord Bramwell, in Mo- 
gul S. S. Co v. McGregor. 

This question of "trade motive," therefore, is one of fact. Un- 
fortunately, most of the American cases are in equity, so this point 
does not come out clearly, but in England, where such actions gener- 
ally come on at law, the motive is always left to the jury j Thusin Quinn 
v. Leathern, supra, as reported below, Leathern v. Craig (1899) 2 Ir. 
667, Fitzgibbon, L. J., told the jury "that they had to consider whether 
the intent and actions of the defendants went beyond the limits which 
would not be actionable, namely securing or advancing their own in- 
terests, or those of their trade, by reasonable means, including lawful 
combination, or whether their acts, as proved, were intended and cal- 
culated to injure the plaintiff in his trade, through a combination, and 
with a common purpose to prevent the free action of his servants and 
customers in dealing with him with the effect of actually injuring him, 
as distinguished from acts legitimately done to sedure or advance their 
own interests." The exceptions to these instructions brought the case 
before the Irish Queen's Bench Division, the Irish High Court of 
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Appeal, and finally the House of Lords. In like words Kennedy, J., 
put it to the jury in Allen v. Flood, reported below sub nom. Flood v. 
Jackson (1895) 2 Q. B. 21, and so did Darling, J., in Huttly v. Sim- 
monds(i%t)%) 1 Q. B. 181. 

Clearly, if the purpose be merely sentimental, as an aversion to 
handle products made by "cb,ild labor," Hopkins v. Oxley Stave Co. 
(1897) 83 Fed., 912; or to force all laborers to join the union, Plant v. 
Wood(iqoo) 176 Mass., 492, or where the combination is of traders, 
to force all traders into it, Jackson v. Stanfield (1893) 137 Ind., 592, 
or to force one into dealing exclusively with the defendants, Barr v. 
Essex Council (1894) 53 N. J., Eq. 101; Quinn v. Leathern, supra, the 
defendants have nothing to withstand plaintiffs recovery. 

A novel application of the doctrine of justifiable motive was made 
in Nat. Pro. Assn. v. Cumming (1902) 170 N. Y. 315, commented on 
2 Columbia Law Review 400, where a strike because of the employ- 
ment of non-union men was justified by Parker, C. J. , on the ground 
that as the fellow-servant rule in torts prevents recovery against the 
master for the negligence of a fellow-employee, and the union in 
question maintained a certain standard of proficiency in the particular 
line of work, its members could rightfully insist that their fellow-ser- 
vant conform to those standards. Even if this be sound as applied 
to skilled labor, it is obvious that the rule of Curran v. Galen (1897) 
152 N. Y. 33 should apply to cases of unskilled labor. 



Covenant Running with Water Rights. — In the recent case of 
Jordan v. Indianapolis Water Co. (Ind. 1902) 64 N. E. 6'8o, it was 
held that the burden of a covenant to pay money ran with a lease of 
water privileges for a term of years. There was a provision in the 
lease that it should not be assigned without the consent of the lessor. 
This would seem to indicate that the right granted was personal, or 
in gross, rather than appurtenant to the lessee's land. The right to 
take water is generally treated as an easement and not as a profit a 
prendre, Race v. Ward (1%$$) 4 E. & B. 702. In England an ease- 
ment in gross is held to be a mere license and not a property right, 
Rangely v. Midland Ry. (1868) L. R. 3 Ch. 310. In this country 
while it is spoken of as a property right, it is held to be so far per- 
sonal as to be neither inheritable nor assignable, Moore v. Cross 
(1873) 43 Ind. 30; L. & N. R. Co. v. Koelle (1882) 104 111. 455- 
Some of the States, however, while still using the term " easement " 
treat the right to take water as a profit which is inheritable and as- 
signable ; Goodrich v. Burbank (1866) 12 Allen 459 ; Poullv. Mockley 
('^73) 33 Wis. 482. This is the more reasonable view under modern 
conditions of society. Treating the right here in question as a profit, 
it would be possible to assign it and to create an estate in it, Davis v. 
Morgan (1825) 4 B. & C. 8. 

The covenant in question was to pay a fixed sum as " rent " for 
the water privilege granted. The lessee with the consent of the lessor 
assigned the lease to the defendant and the present action was to re- 
cover certain instalments of rent which had come due since the assign- 
ment. A covenant to run with the land must touch and concern 
the land, and in the case of Graber v. Duncan (1881) 79 Ind. 565, it 



